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Age Concern and Cumbria County
Council

The casework team at PLP has been busy with a number of cases
involving voluntary sector organisations, including one which went all the
way to trial last November. This was the case of Berry v Cumbria County
Council in which a service user of Age Concern South Lakeland brought
a public law challenge against the Council’s decision to introduce
charging for day care services. The voluntary sector was very involved in
the case as they had been the main means by which the Council had
claimed it had properly consulted over the proposal. In fact, many
service users and VCOs were concerned that there had been no
effective consultation, that the Compact had been breached and that the
Council had failed to take into account the impact of people either
refusing to pay or not being able to afford the charges: in rural Cumbria
any drop in numbers could lead to day care centres closing and reduce
even further the services available to disabled and older people, and
their carers.

Mrs Berry was directly affected by the charging proposals. We obtained
legal aid for her and issued proceedings. The Council indicated they
would defend the case, but did then agree to undertake a further
consultation; we argued this was inadequate as it still didn’t provide the
groups or their users with enough time or information as part of the
process. We therefore advised Mrs Berry to fight on and the case was
heard in the first week of November. The judge agreed that the first
consultation process was flawed and that the Council at that stage had
acted unlawfully. However, he found that the new consultation
undertaken after proceedings were issued was good enough and that
therefore the Council’s decision to go ahead with charging for day care
should not be quashed.

It was disappointing not to have won at the trial. However, the local
groups involved felt that along the way they had, in fact, gained
considerable ground with the Council, who were now fully aware that
they must consult properly over service changes and that the VCS could
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no longer be pushed around. This has already meant that there has
been a very effective consultation over the proposed closure of
residential homes with the VCS fully involved.

The judge also made comments on two issues of interest to the sector
generally. Firstly, we had raised the issue of whether there had been a
breach of the Compact and that as a result the Council’s decision to go
ahead with charging was unlawful. The judge deliberately ducked
making a specific finding on this but did say that the Compact was,
“more than a wish list...it was a commitment of intent between the
parties”. He clearly thought it was relevant when considering the
Council’s failure to consult properly with the sector, although he would
not go so far as to say that it amounted to contractual terms.

Secondly, the Council tried to argue that Mrs Berry did not have standing
— or sufficient interest — to bring the claim as she would not be directly
affected; she would not be liable for any charges and the Council said
the local VCOs should have brought the case. The judge rejected these
arguments. He was clear that on the basis of her
attending the centre which faced a potential drop in
The judge agreed thatthe  ympers as a result of charges being introduced, Mrs
first consultation process  Berry did have sufficient interest to bring the case. This
was flawed and that the  endorses our view that service users, even if they may
Council at that stage had not lose a service entirely, are entitled to bring a
acted unlawfully. challenge based on their concerns about potential
changes to those services.

The groups involved said they had no regrets about going ahead with
the case as they felt they had managed to maintain a good working
relationship with the local authority, who would now consult them
properly and far more carefully in the future.

The full judgment is available on PLP’s website,
(www.publiclawproject.org.uk).




